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7KH� 6XSUHPH� &RXUW� DOVR� UHOLHG� XSRQ� 3URIHVVRU� (O\¶V� VFKRODUVKLS� LQ�Marvin M. 

Brandt Rev. Trust v. United States������8�6�����������������D�FDVH�H[DPLQLQJ�WKH�

FKDUDFWHU�DQG�VFRSH�RI�UDLOURDG�HDVHPHQWV���3URIHVVRU�(O\�ZDV�DOVR�DQ�HGLWRU�RI�WKH�

Oxford Companion to the Supreme Court���QG�HG���DQG�WKH�Oxford Guide to Supreme 

Court Decisions��

,1752'8&7,21�
�

7KH�8�6��&RXUW�RI�)HGHUDO�&ODLPV��&)&��HUUHG�ZKHQ�LW�LQFRUUHFWO\�KHOG�WKDW�

HDVHPHQWV�JUDQWHG�D�UDLOURDG�LQ������IRU�WKH�H[SOLFLW�SXUSRVH�RI�RSHUDWLQJ�D�UDLOZD\�

OLQH�ZHUH�³XQUHVWULFWHG�FRQYH\DQFHV´�WKDW�DUH�³EURDG�HQRXJK�WR�HQFRPSDVV�WUDLO�XVH�´��

Behrens v. United States������)HG��&O�������������������������&KLHI�-XVWLFH�5REHUWV�

H[SODLQHG�WKH�³ZHOO�VHWWOHG���PDWWHU�RI�SURSHUW\�ODZ´�WKDW�D�UDLOURDG�HDVHPHQW��OLNH�

DQ\�RWKHU�HDVHPHQW��WHUPLQDWHV�ZKHQ�LW�FHDVHV�WR�EH�XVHG�IRU�WKH�purpose�IRU�ZKLFK�

LW�ZDV�LQWHQGHG�DQG�FUHDWHG���Marvin M. Brandt Rev. Trust v. United States������8�6��

��������������������-XGJH�&DPSEHOO�6PLWK¶V�QRWLRQ�WKDW�WKHUH�LV�VXFK�D�WKLQJ�DV�DQ�

³HDVHPHQW�IRU�DQ\WKLQJ´�LV�FRQWUDU\� WR�0LVVRXUL� ODZ�DQG�FRQWUDU\� WR�IRXQGDWLRQDO�

WHQDQWV�RI�SURSHUW\�ODZ�JHQHUDOO\�WKDW�KDYH�EHHQ�HVWDEOLVKHG�VLQFH�EHIRUH�%ODFNVWRQH���

7KLV�&RXUW�VKRXOG�FRUUHFW�-XGJH�&DPSEHOO�6PLWK¶V�HUURU�E\�DIILUPLQJ�WKH�SULQFLSOH�

WKDW�D�FRQYH\DQFH�JUDQWLQJ�D�UDLOURDG�D�ULJKW�RI�ZD\�HDVHPHQW�WR�RSHUDWH�D�UDLOZD\�
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DFURVV�D�VWULS�RI�ODQG�LV�D�OLPLWHG�ULJKW�WR�XVH�WKH�ODQG�IRU�RSHUDWLRQ�RI�D�UDLOURDG�DQG�

WKH�HDVHPHQW�WHUPLQDWHV�ZKHQ�WKH�UDLOURDG�OLQH�LV�DEDQGRQHG��

-XGJH�&DPSEHOO�6PLWK� HUUHG�ZKHQ� VKH� FRQFOXGHG�0LVVRXUL� UHFRJQL]HV� WKH�

QRWLRQ�RI�DQ�³XQUHVWULFWHG´��HDVHPHQW���-XGJH�&DPSEHOO�6PLWK�ZURQJO\�EHOLHYHG�D�

FRQYH\DQFH�JUDQWLQJ�DQ�HDVHPHQW�WR�D�UDLOURDG�IRU�FRQVWUXFWLRQ�DQG�RSHUDWLRQ�RI�D�

UDLOURDG�EXUGHQHG�WKH�RZQHU¶V�ODQG�ZLWK�D�ULJKW�RI�DQ\RQH�WR�XVH�WKH�RZQHU¶V�ODQG�

IRU�DQ\�SXUSRVH���-XGJH�&DPSEHOO�6PLWK�LQFRUUHFWO\�KHOG�WKDW�³0LVVRXUL�ODZ�GRHV�

QRW�VXSSRUW�D�SUHVXPSWLRQ�WKDW�HDVHPHQWV�FRQYH\HG�WR�D�UDLOURDG�E\�YROXQWDU\�JUDQW�

DUH�OLPLWHG�LQ�VFRSH�WR�UDLOURDG�SXUSRVHV�RQO\�´������)HG��&O��DW�������7KLV�VWDWHPHQW�

LV�QRW�RQO\�ZURQJ�DV�D�PDWWHU�RI�0LVVRXUL�ODZ��LW�LV�FRQWUDU\�WR�IXQGDPHQWDO�SULQFLSOHV�

RI�SURSHUW\�ODZ���$�UDLOURDG�ULJKW�RI�ZD\�LV�OLNH�D�WXUWOH�RQ�D�IHQFHSRVW���,W�GLGQ¶W�JHW�

WKHUH�E\� LWVHOI�� �5DWKHU�� LW�ZDV� HVWDEOLVKHG� IRU� D� VSHFLILF�SXUSRVH� LQWHQGHG�E\� WKH�

UDLOURDG�DQG�WKH�ODQGRZQHUV�DW�WKH�WLPH�WKH�ULJKW�RI�ZD\�HDVHPHQW�ZDV�HVWDEOLVKHG��

%$&.*5281'�

$�FHQWXU\�DJR��WKH�6W��/RXLV��.DQVDV�&LW\�	�&RORUDGR�5DLOURDG�&RPSDQ\�DQG�

WKH�&KLFDJR��5RFN�,VODQG�	�3DFLILF�5DLOURDG�&RPSDQ\��WKH�5RFN�,VODQG�5DLOURDG��

ZDQWHG� WR� FRQVWUXFW� DQG� RSHUDWH� D� PRUH�WKDQ� ����PLOH�ORQJ� UDLOZD\� OLQH� DFURVV�

0LVVRXUL�EHWZHHQ�6W��/RXLV�DQG�.DQVDV�&LW\���7KH�WKHQ�RZQHUV�RI�WKH�ODQG�JUDQWHG�

WKH�UDLOURDG�ULJKW�RI�ZD\�HDVHPHQWV�DOORZLQJ�WKH�UDLOURDG�WR�FRQVWUXFW�DQG�RSHUDWH�

�
��Behrens������)HG��&O��DW������
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WKLV�UDLOURDG�OLQH�DFURVV�WKHLU�ODQG���7KH�&)&�UHFRJQL]HG�WKDW�WKHUH�LV�QR�GLVSXWH�WKDW�

WKH�LQWHUHVW�JUDQWHG�WKH�UDLOURDG�ZDV�DQ�HDVHPHQW�DQG�QRW�WLWOH�WR�RU�RZQHUVKLS�RI�WKH�

IHH�HVWDWH���Behrens������)HG��&O��DW������³>G@HIHQGDQW�FRQFHGHV�WKDW�HDFK�LGHQWLILHG�

GHHG�OLNHO\�FRQYH\V�DQ�HDVHPHQW�DV�RSSRVHG�WR�D�IHH�LQWHUHVW´���

$Q� HDVHPHQW� LV� D� VHUYLWXGH� WKDW� EXUGHQV� WKH� IHH� HVWDWH� LQ� ODQG� RZQHG� E\�

DQRWKHU����6HH�Restatement (Third) of Property: Servitudes�������³$�VHUYLWXGH�LV�D�

OHJDO�GHYLFH�WKDW�FUHDWHV�D�ULJKW�RU�REOLJDWLRQ�WKDW�UXQV�ZLWK�WKH�ODQG�RU�DQ�LQWHUHVW�LQ�

ODQG�´����³$Q�HDVHPHQW�LV�FRPPRQO\�GHILQHG�DV�D�QRQSRVVHVVRU\�LQWHUHVW�LQ�ODQG�RI�

DQRWKHU�´��-RQ�:��%UXFH�	�-DPHV�:��(O\��-U���The Law of Easements and Licenses 

in Land�������UHYLVHG�HG���������

7KH� RULJLQDO� FRQYH\DQFHV� WR� WKH�5RFN� ,VODQG�5DLOURDG� LQ� ����� OLPLWHG� WKH�

VFRSH�RI�WKH�HDVHPHQWV�DQG�WKH�SXUSRVH�IRU�ZKLFK�WKH�HDVHPHQWV�ZHUH�HVWDEOLVKHG�WR�

EH�WKH�FRQVWUXFWLRQ�DQG�RSHUDWLRQ�RI�D�UDLOURDG�OLQH��i.e.��OD\LQJ�WUDFNV�DQG�WLHV�ZLWK�

UDLOV� DFURVV� ZKLFK� ORFRPRWLYHV� SXOOLQJ� WUDLQ� FDUV� FRXOG� RSHUDWH��� � 6HH� %ULHI� IRU�

3ODLQWLIIV�$SSHOODQWV��SS����������7KH�FRQYH\DQFHV�JUDQWHG�WKH�UDLOURDG�D�ULJKW�RI�

ZD\�FRUULGRU�DFURVV�WKH�JUDQWRUV¶�ODQG�WR�RSHUDWH�D�UDLOURDG�DQG�WKH�UHODWHG�ULJKWV�³IRU�

WKH�SXUSRVH�RI�FXWWLQJV�DQG�HPEDQNPHQWV�QHFHVVDU\�IRU�WKH�SURSHU�FRQVWUXFWLRQ�DQG�

VHFXULW\�RI�VDLG�UDLOURDG�DFURVV�WKH�WUDFWV�RI�ODQG�GHVFULEHG�DIRUHVDLG��WKH�DGGLWLRQDO�

�
��$� VHUYLWXGH� DOVR� LQFOXGHV� SURILWV� DQG� FRYHQDQWV� WKDW� EXUGHQ� ODQG�� �Restatement 
(Third) of Property: Servitudes�����������
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VWULSV�RU�SDUFHOV�RI�ODQG�GHVFULEHG�DV�IROORZV����´��Id.�DW������7KHVH�SURYLVLRQV�UHIHU�WR�

WKH�5RFN�,VODQG�5DLOURDG�SURMHFW�RI�FRQVWUXFWLQJ�DQG�RSHUDWLQJ�D�UDLOURDG�OLQH�DFURVV�

WKH�ODQG���7KHUH�LV�DEVROXWHO\�QR�PHQWLRQ�RI�D�SXEOLF�UHFUHDWLRQDO�KLNLQJ�DQG�ELF\FOLQJ�

WUDLO�RU�DQ\�XVH�RI�WKH�ODQG�RWKHU�WKDQ�WKH�FRQVWUXFWLRQ�DQG�RSHUDWLRQ�RI�D�UDLOURDG�

OLQH��

7KH�5RFN�,VODQG�5DLOURDG�EXLOW�WKH�UDLOZD\�OLQH�DQG�IRU�VHYHQ�GHFDGHV�RSHUDWHG�

WUDLQV�DFURVV�WKLV�UDLOZD\�OLQH����7KH�UDLOZD\�ZDV�SDUW�RI�WKH�³FRUULGRU�NQRZQ�DV�WKH�

IRUPHU�5RFN�,VODQG�OLQH�´�ZKLFK�ZDV�FRQVWUXFWHG�³GXULQJ�WKH�ILUVW�ILYH�\HDUV�RI�WKH�

��WK� FHQWXU\´� DQG� ³EHFDPH� EDQNUXSW� LQ� WKH� ����V�´�� � $IWHU� WKH� UDLOZD\� EHFDPH�

XQSURILWDEOH�� WKH�5RFN�,VODQG¶V�VXFFHVVRU�UDLOURDGV�� WKH�0LVVRXUL�&HQWUDO�5DLOURDG�

&RPSDQ\� DQG� WKH� &HQWUDO� 0LGODQG� 5DLOZD\� &RPSDQ\�� SHWLWLRQHG� WKH� 6XUIDFH�

7UDQVSRUWDWLRQ�%RDUG��WKH�%RDUG��IRU�DXWKRULW\�WR�DEDQGRQ�UDLOURDG�VHUYLFH�RYHU�WKLV�

UDLOZD\�OLQH����7KH�0LVVRXUL�'HSDUWPHQW�RI�1DWXUDO�5HVRXUFHV��'15��UHTXHVWHG�WKDW�

WKH�%RDUG�LVVXH�DQ�RUGHU�LQYRNLQJ�6HFWLRQ���G��RI�WKH�1DWLRQDO�7UDLOV�$FW�����8�6�&��

�
��6HH�&RPELQHG�(QYLURQPHQWDO�DQG�+LVWRULFDO�5HSRUW��6XUIDFH�7UDQVSRUWDWLRQ�%RDUG�
'RFNHW�1R��$%�������6XE��1R���;���ILOHG�2FW�������������S������
��Id.�
�� 6HH�1RWLFH� RI� ([HPSWLRQ�� 6XUIDFH� 7UDQVSRUWDWLRQ� %RDUG�'RFNHW� 1R��$%������
�6XE��1R���;���ILOHG�1RY�������������
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������G��� VR� WKDW� WKH� DEDQGRQHG� UDLOZD\� OLQH� FRXOG� EH� FRQYHUWHG� LQWR� D� SXEOLF�

UHFUHDWLRQDO�WUDLO�����

7KH� ODQGRZQHUV� ILOHG� WKLV� ODZVXLW� DJDLQVW� WKH� 8QLWHG� 6WDWHV� VHHNLQJ� ³MXVW�

FRPSHQVDWLRQ´� IRU� WKH� WDNLQJ� RI� WKHLU� SULYDWH� SURSHUW\� LQ� YLRODWLRQ� RI� WKH� )LIWK�

$PHQGPHQW���6HH�Preseault v. Interstate Commerce Comm’n������8�6��������������

�Preseault I���WKH�7UDLOV�$FW�³JLYHV�ULVH�WR�D�WDNLQJV�TXHVWLRQ�LQ�WKH�W\SLFDO�UDLOV�WR�

WUDLOV�FDVH�EHFDXVH�PDQ\�UDLOURDGV�GR�QRW�RZQ�WKHLU�ULJKWV�RI�ZD\�RXWULJKW�EXW�UDWKHU�

KROG� WKHP� XQGHU� HDVHPHQWV� RU� VLPLODU� SURSHUW\� LQWHUHVWV´��� Preseault v. United 

States������)��G�������������)HG��&LU���������en banc���Preseault II���³7KH�WDNLQJ�

RI�SRVVHVVLRQ�RI�WKH�ODQGV�RZQHG�E\�WKH�>SULYDWH�ODQGRZQHUV@�IRU�XVH�DV�D�SXEOLF�WUDLO�

ZDV�LQ�HIIHFW�D�WDNLQJ�RI�D�QHZ�HDVHPHQW�IRU�WKDW�QHZ�XVH��IRU�ZKLFK�WKH�ODQGRZQHUV�

DUH�HQWLWOHG�WR�FRPSHQVDWLRQ�´���DQG�Toews v. United States������)��G�������������

����� �)HG�� &LU�� ������ �³,W� LV� HOHPHQWDU\� ODZ� WKDW� LI� WKH� *RYHUQPHQW� XVHV«DQ�

H[LVWLQJ�UDLOURDG�HDVHPHQW�IRU�SXUSRVHV�DQG�LQ�D�PDQQHU�QRW�DOORZHG�E\�WKH�WHUPV�RI�

WKH�JUDQW�RI�WKH�HDVHPHQW��WKH�*RYHUQPHQW�KDV�WDNHQ�WKH�ODQGRZQHU¶V�SURSHUW\�IRU�

WKH�QHZ�XVH��«��$V�D�UHVXOW�RI�WKH�LPSRVLWLRQ�RI�WKH�UHFUHDWLRQDO�WUDLO�DQG�OLQHDU�SDUN���

�

�

�
��6HH�7UDLO�8VH�5HTXHVW��6XUIDFH�7UDQVSRUWDWLRQ�%RDUG�'RFNHW�1R��$%�������6XE��
1R���;���ILOHG�'HF�������������

Case: 22-1277      Document: 23     Page: 15     Filed: 03/04/2022



�

� �

WKH� HDVHPHQW� IRU� UDLOURDG� SXUSRVHV� ZDV� FRQYHUWHG� LQWR� D� QHZ� DQG� GLIIHUHQW�

HDVHPHQW�´���

7KH�&)&�GLVPLVVHG�WKH�ODQGRZQHUV¶�)LIWK�$PHQGPHQW�FODLPV��FRQFOXGLQJ�WKH�

RULJLQDO�HDVHPHQWV�JUDQWHG�WR�WKH�5RFN�,VODQG�5DLOURDG�LQ�WKH�ODWH�����V�DQG�HDUO\�

����V�ZHUH�³XQUHVWULFWHG´�HDVHPHQWV�WKDW�DOORZHG�WKH�ODQG�WR�EH�XVHG�IRU�DQ\�SXUSRVH�

LQFOXGLQJ�D�SXEOLF�UHFUHDWLRQDO�WUDLO���Behrens������)HG��&O��DW������

6800$5<�2)�$5*80(17�

-XGJH�&DPSEHOO�6PLWK¶V�QRWLRQ�RI�DQ�³XQUHVWULFWHG´�HDVHPHQW�IRU�DQ\WKLQJ�LV�

FRQWUDU\� WR� IXQGDPHQWDO� SULQFLSOHV� RI� SURSHUW\� ODZ� DQG� VHWWOHG� 0LVVRXUL� ODZ� DV�

GHFODUHG�E\�WKH�0LVVRXUL�6XSUHPH�&RXUW�DQG�LQWHUSUHWHG�E\�WKH�(LJKWK�&LUFXLW���$Q�

HDVHPHQW�IRU�DQ\WKLQJ�LV�D�MXGLFLDO�XQLFRUQ���-XGJH�&DPSEHOO�6PLWK¶V�KROGLQJ�WKDW�

WKHVH�UDLOURDG�GHHGV�±�ZKLFK�H[SUHVVO\�VSHFLILHG�WKDW�WKH�UDLOURDG�ULJKW�RI�ZD\�ZDV�

FRQYH\HG�³IRU�WKH�SXUSRVH�RI�FXWWLQJV�DQG�HPEDQNPHQWV�QHFHVVDU\�IRU� WKH�SURSHU�

FRQVWUXFWLRQ� DQG� VHFXULW\� RI� >WKH@� UDLOURDG� DFURVV� WKH� WUDFWV� RI� ODQG´� ±� DFWXDOO\�

FRQYH\HG�³XQUHVWULFWHG´�HDVHPHQWV�IRU�DQ\�SXUSRVH�±�LQFOXGLQJ�³UHFUHDWLRQDO� WUDLO�

>XVH@�IRU�ZDONLQJ��KLNLQJ��ELNLQJ��SLFQLFNLQJ��)ULVEHH�SOD\LQJ´��±�LV�IODWO\�FRQWUDU\�

WR�WKLV�&RXUW¶V�7UDLOV�$FW�MXULVSUXGHQFH�VLQFH�Preseault II�DQG�WKH�6XSUHPH�&RXUW¶V�

GHFLVLRQ�LQ�Preseault I���7KLV�&RXUW�VKRXOG�UHYHUVH�-XGJH�&DPSEHOO�6PLWK¶V�GHFLVLRQ�

�
��Toews������)��G�DW�����������6HH�DOVR�GLVFXVVLRQ��infra��SS���������
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DQG� KROG�� FRQVLVWHQW� ZLWK� WKLV� &RXUW¶V� en banc� GHFLVLRQ� LQ� Preseault II� DQG� LWV�

GHFLVLRQ�LQ�Toews��WKDW�WKHVH�UDLOURDG�ULJKW�RI�ZD\�HDVHPHQWV�DUH�OLPLWHG�LQ�VFRSH�WR�

UDLOURDG�SXUSRVHV��DQG�WKHUHIRUH��WKH�IHGHUDO�JRYHUQPHQW�LV�OLDEOH�IRU�D�WDNLQJ�XQGHU�

WKH�7UDLOV�$FW����

$5*80(17�

,�� 8QGHU�0LVVRXUL� ODZ� WKH� HDVHPHQWV� JUDQWHG� WKH� 5RFN� ,VODQG� 5DLOURDG�
ZHUH�OLPLWHG�WR�XVH�RI�WKH�VWULS�RI�ODQG�IRU�WKH�RSHUDWLRQ�RI�D�UDLOZD\�OLQH��

�
,Q�7UDLOV�$FW�WDNLQJV�OLWLJDWLRQ��WKLV�&RXUW�KDV�FRQVLVWHQWO\�KHOG�WKDW�ZKHWKHU�

WKH�RULJLQDO�FRQYH\DQFHV�JUDQWHG�WKH�UDLOURDG�D�ULJKW�RI�ZD\�easement�WR�XVH�WKH�VWULS�

RI� ODQG� DFURVV� ZKLFK� WKH� UDLOURDG� EXLOW� LWV� UDLOZD\� OLQH� RU� ZKHWKHU� WKH� RULJLQDO�

ODQGRZQHUV�LQWHQGHG�WR�FRQYH\�WKH�UDLOURDG�title to the fee estate�LQ�WKH�ODQG�LWVHOI�LV�

D�SULQFLSDO�PDWWHU�RI�VWDWH�ODZ����7KH�³IHH�YHUVXV�HDVHPHQW´�TXHVWLRQ����6HH�Preseault 

II�� ���� )��G� DW� ������ � ,I� WKH� UDLOURDG� ZDV� JUDQWHG� DQ� HDVHPHQW�� WKH� FRXUW� PXVW�

GHWHUPLQH�ZKHWKHU�WKH�RULJLQDO�ODQGRZQHU�JUDQWHG�WKH�UDLOURDG�WKLV�HDVHPHQW�IRU�WKH�

SXUSRVH�RI�RSHUDWLQJ�D�UDLOZD\�OLQH�DFURVV�WKH�VWULS�RI�ODQG�RU�ZKHWKHU�WKH�RULJLQDO�

RZQHUV� LQWHQGHG� WR� JUDQW� WKH� UDLOURDG� DQ� HDVHPHQW� IRU� D� SXEOLF� UHFUHDWLRQDO� WUDLO���

�7KLV�LV�WKH�³VFRSH�RI�WKH�HDVHPHQW´�TXHVWLRQ����6HH�id.�DW�������³:KHQ�WKH�HDVHPHQWV�

KHUH�ZHUH�JUDQWHG�WR�WKH�3UHVHDXOWV¶�SUHGHFHVVRUV�LQ�WLWOH�DW�WKH�WXUQ�RI�WKH�FHQWXU\��

VSHFLILFDOO\�IRU�WUDQVSRUWDWLRQ�RI�JRRGV�DQG�SHUVRQV�YLD�UDLOURDG��FRXOG�LW�EH�VDLG�WKDW�

WKH� SDUWLHV� FRQWHPSODWHG� WKDW� D� FHQWXU\� ODWHU� WKH� HDVHPHQWV� ZRXOG� EH� XVHG� IRU�

UHFUHDWLRQDO�KLNLQJ�DQG�ELNLQJ�WUDLOV��RU�WKDW�LW�ZDV�QHFHVVDU\�WR�VR�FRQVWUXH�WKHP�LQ�
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RUGHU�WR�JLYH�WKH�JUDQWHH�UDLOURDG�WKDW�IRU�ZKLFK�LW�EDUJDLQHG"��:H�WKLQN�QRW�´����6HH�

DOVR�Toews������)��G�DW�������Ellamae Phillips Co. v. United States������)��G�������

������)HG��&LU���������FLWLQJ�Preseault II������)��G�DW��������Trevarton v. South 

Dakota������)��G��������������WK�&LU���������³7KRXJK�WKH�FRQYH\DQFH�KHUH�WRRN�

WKH�IRUP�RI�D�TXLW�FODLP�GHHG�IURP�>WKH�UDLOURDG@�WR�'HIHQGDQWV��DV�D�PDWWHU�RI�IHGHUDO�

ODZ�LW�JUDQWHG�µD�QHZ�HDVHPHQW�IRU�WKH�QHZ�XVH�¶´���TXRWLQJ�Preseault II������)��G�

DW��������

7KH�DQVZHU� WR�ERWK�RI� WKHVH�TXHVWLRQV� LV�GHWHUPLQHG�E\�DSSO\LQJ�VWDWH� ODZ�

�KHUH�0LVVRXUL�ODZ��WR�GHILQH�WKH�VFRSH�RI�WKH�VHUYLWXGH�JUDQWHG�WKH�UDLOURDG���7KH�

VFRSH� RI� WKH� HDVHPHQW� LV� GHWHUPLQHG� E\� WKH� WH[W� RI� WKH� RULJLQDO� ULJKW�RI�ZD\�

FRQYH\DQFHV�� WKH� SXUSRVH� IRU� ZKLFK� WKH� HDVHPHQW� ZDV� JUDQWHG�� DQG� FRQVLGHULQJ�

0LVVRXUL� ODZ�DW� WKH� WLPH� WKHVH�FRQYH\DQFHV�ZHUH�H[HFXWHG�� �³6WDWH� ODZ�JHQHUDOO\�

JRYHUQV� WKH�GLVSRVLWLRQ�RI� UHYHUVLRQDU\� LQWHUHVWV��VXEMHFW�RI�FRXUVH� WR� WKH�>IHGHUDO�

JRYHUQPHQW¶V@� µH[FOXVLYH� DQG� SOHQDU\¶� MXULVGLFWLRQ� WR� UHJXODWH� DEDQGRQPHQWV�«´��

Preseault I������8�6��DW�����-XVWLFH�2¶&RQQRU�IXUWKHU�H[SODLQHG�LQ�Preseault I��

VWDWH�ODZ�FUHDWHV�DQG�GHILQHV�WKH�VFRSH�RI�WKH�UHYHUVLRQDU\�RU�RWKHU�UHDO�
SURSHUW\� LQWHUHVWV� DIIHFWHG� E\� WKH� ,&&¶V� DFWLRQV� SXUVXDQW� WR� >VHFWLRQ�
��G��RI�WKH�7UDLOV�$FW@���,Q�GHWHUPLQLQJ�ZKHWKHU�D�WDNLQJ�KDV�RFFXUUHG��
ZH�DUH�PLQGIXO�RI�WKH�EDVLF�D[LRP�WKDW�>S@URSHUW\�LQWHUHVWV�����DUH�QRW�
FUHDWHG� E\� WKH� &RQVWLWXWLRQ�� � 5DWKHU�� WKH\� DUH� FUHDWHG� DQG� WKHLU�
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GLPHQVLRQV�DUH�GHILQHG�E\�H[LVWLQJ�UXOHV�RU�XQGHUVWDQGLQJV� WKDW�VWHP�
IURP�DQ�LQGHSHQGHQW�VRXUFH�VXFK�DV�VWDWH�ODZ���
�
0LVVRXUL�ODZ�RQ�WKH�VFRSH�RI�UDLOURDG�HDVHPHQWV�LV�FOHDU���-XGJH�&DPSEHOO�

6PLWK� HUUHG� E\� IDLOLQJ� WR� SURSHUO\� DSSO\� VHWWOHG�0LVVRXUL� ODZ� DQG� E\� IDLOLQJ� WR�

FRQVLGHU� WKH� (LJKWK�&LUFXLW¶V� UHFHQW� GHFLVLRQ� LQ�Barfield v. Sho-Me Power Elec. 

Cooperative������)��G�������WK�&LU����������7KH�(LJKWK�&LUFXLW¶V�XQDQLPRXV�GHFLVLRQ�

LQ� Barfield� LV� FRPSHOOLQJ� DXWKRULW\� RQ� 0LVVRXUL� ODZ� EHFDXVH� LW� LV� D� XQDQLPRXV�

GHFLVLRQ�DXWKRUHG�E\�-XGJH�'XDQH�%HQWRQ��ZKR�ZDV�IRUPHUO\�&KLHI�-XVWLFH�RI�WKH�

0LVVRXUL�6XSUHPH�&RXUW��DQG�MRLQHG�E\�-XGJH�*UXHQGHU��ZKR�LV�DOVR�D�GLVWLQJXLVKHG�

0LVVRXUL� MXULVW� DQG� WKH� IRUPHU�8QLWHG�6WDWHV�$WWRUQH\� IRU� WKH�(DVWHUQ�'LVWULFW� RI�

0LVVRXUL��

,Q�Barfield WKH�(LJKWK�&LUFXLW� �UHO\LQJ�XSRQ�D�FHQWXU\�RU�PRUH�RI�0LVVRXUL�

ODZ��H[SOLFLWO\�UHMHFWHG�WKH�SUHPLVH�XSRQ�ZKLFK�-XGJH�&DPSEHOO�6PLWK�UHVWHG�KHU�

LQWHUSUHWDWLRQ�RI�WKHVH�UDLOURDG�ULJKW�RI�ZD\�FRQYH\DQFHV���Barfield�ZDV�D�³FDVH�LV�

DERXW� WKH� VFRSH� RI� HDVHPHQWV� XQGHU�0LVVRXUL� ODZ� DQG� WKH� UHPHGLHV� LI� HDVHPHQW�

KROGHUV�H[FHHG�WKHLU�ULJKWV�´������)��G�DW�������/DQGRZQHUV�VXHG�WKH�UXUDO�HOHFWULF�

FRRSHUDWLYH��FODLPLQJ�WKDW�WKH�HOHFWULF�FRRSHUDWLYH�H[FHHGHG�WKH�VFRSH�RI�LWV�HOHFWULF�

WUDQVPLVVLRQ� HDVHPHQW� DFURVV� WKH� RZQHUV¶� ODQG�ZKHQ� LW� LQVWDOOHG� ILEHURSWLF� FDEOH�

�
��Id.�DW�����FLWLQJ�DQG�TXRWLQJ�Ruckelshaus v. Monsanto Co.������8�6������������
�������� DQG�Webb’s Fabulous Pharmacies, Inc. v. Beckwith�� ���� 8�6�� ����� ����
���������LQWHUQDO�TXRWDWLRQ�RPLWWHG���
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DORQJ�WKH�HDVHPHQW�FRUULGRU�� �Id.�DW��������� �7KH�(LJKWK�&LUFXLW�DSSOLHG�0LVVRXUL�

ODZ��KROGLQJ�WKDW�³>D@Q�HDVHPHQW�LV�µD�ULJKW�WR�XVH�WKH�ODQG�for particular purposes�¶´��

Id.�DW������TXRWLQJ�St. Charles County v. Laclede Gas Co.������6�:��G����������

�0R���������DQG�Farmers Drainage Dist. of Ray County v. Sinclair Ref. Co.������

6�:��G�����������0R����������HPSKDVLV�DGGHG����7KH�(LJKWK�&LUFXLW�KHOG�WKDW��XQGHU�

0LVVRXUL� ODZ�� ZKHQ� WKH� HDVHPHQW�KROGHU� ³H[FHHG>HG� LWV@� ULJKWV� E\� XVLQJ� >WKH�

HDVHPHQW@�IRU�XQDXWKRUL]HG�SXUSRVHV��>LWV@�XVH�RI�WKH�>ILEHURSWLF@�FDEOH�EHFRPHV�D�

WUHVSDVV�´��Id.�DW�������7KH�(LJKWK�&LUFXLW�KHOG�WKDW�WKH�WUHVSDVVLQJ�HDVHPHQW�KROGHU�

PXVW�SD\�FRPSHQVDWLRQ�WR�WKH�ODQGRZQHUV���Id.�DW������

-XGJH�&DPSEHOO�6PLWK¶V�GHFLVLRQ�FDQQRW�EH�VTXDUHG�ZLWK�WKH�(LJKWK�&LUFXLW¶V�

GHFLVLRQ�LQ�Barfield�RU�ZLWK� WKRVH�0LVVRXUL�6XSUHPH�&RXUW�GHFLVLRQV�XSRQ�ZKLFK�

Barfield�UHOLHG���8QGHU�0LVVRXUL�ODZ��DQG�WKH�ODZ�RI�DOPRVW�HYHU\�RWKHU�VWDWH���ULJKW�

RI�ZD\�HDVHPHQWV�JUDQWHG�D�UDLOURDG�IRU�WKH�FRQVWUXFWLRQ�DQG�RSHUDWLRQ�RI�D�UDLOZD\�

OLQH�DUH�OLPLWHG�LQ�VFRSH�WR�WKH�SXUSRVH�IRU�ZKLFK�WKH�HDVHPHQW�ZDV�JUDQWHG��7R�ZLW���

RSHUDWLQJ�D�UDLOURDG���7KH�ULJKW�RI�ZD\�HDVHPHQWV�JUDQWHG�WKH�5RFN�,VODQG�5DLOURDG�

LQ� WKH� HDUO\�����V� ZHUH� PDGH� LQ� WKH� FRQWH[W� RI� WKH� UDLOURDG¶V� HPLQHQW� GRPDLQ�

DXWKRULW\���,I�WKHVH�RULJLQDO�ODQGRZQHUV�KDG�QRW�JUDQWHG�WKH�5RFN�,VODQG�5DLOURDG�DQ�

HDVHPHQW�WR�RSHUDWH�D�UDLOZD\�DFURVV�WKHLU�ODQG��WKH�5RFN�,VODQG�5DLOURDG�FRXOG�KDYH�

WDNHQ�WKDW�ULJKW�XQGHU�HPLQHQW�GRPDLQ���6HH�02��&2167��������$UW��,,�������0R��5HY��

6WDW��&K���������������������SS�����������������������7KXV��ZKDW�LQWHUHVW�WKH�UDLOURDG�
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DFTXLUHG�LQ�WKH�QDUURZ�VWULS�RI�ODQG�DFURVV�ZKLFK�WKH�UDLOURDG�EXLOW�LWV�UDLOZD\�OLQH�

PXVW�EH�LQWHUSUHWHG�LQ�WKLV�FRQWH[W��

,W� LV� H[WUDRUGLQDULO\� UDUH� �HVSHFLDOO\� LQ� WKH� ����V� DQG� HDUO\� ����V�� WKDW�

ODQGRZQHUV�ZRXOG�JUDQW�D�UDLOURDG�WLWOH�WR�WKH�IHH�HVWDWH�LQ�D�VWULS�RI�ODQG�DV�RSSRVHG�

WR�DQ�HDVHPHQW���6HH�-DPHV�:��(O\��-U���Railroads & American Law���������SS������

����S�������,Q�IDFW��

>S@URPLQHQW�H[SHUWV�WRRN�WKH�SRVLWLRQ�WKDW��DEVHQW�VWDWXWRU\�SURYLVLRQV�
H[SUHVVO\� DXWKRUL]LQJ� WKH� WDNLQJ� RI� D� IHH� VLPSOH�� UDLOURDGV� VKRXOG�
UHFHLYH�MXVW�DQ�HDVHPHQW�LQ�ODQG�FRQGHPQHG�IRU�WKHLU�XVH���³,W�LV�FHUWDLQ��
LQ� WKLV� FRXQWU\�� XSRQ� JHQHUDO� SULQFLSOHV�´� 5HGILHOG� GHFODUHG�� ³WKDW� D�
UDLOURDG� FRPSDQ\�� E\� YLUWXH� RI� WKHLU� FRPSXOVRU\� SRZHUV�� LQ� WDNLQJ�
ODQGV��FRXOG�DFTXLUH�QR�DEVROXWH�IHH�VLPSOH��EXW�RQO\�WKH�ULJKW�WR�XVH�
WKH�ODQG�IRU�WKHLU�SXUSRVHV�´��-XGLFLDO�GHFLVLRQV�WHQGHG�WR�DGRSW�WKLV�OLQH�
RI� DQDO\VLV�� «� ,W� ZDV� VHWWOHG� LQ� PRVW� MXULVGLFWLRQV� WKDW� WKH� SXEOLF�
DFTXLUHG� DQ� HDVHPHQW� LQ� ODQG� WDNHQ� IRU� KLJKZD\V�� � 7KH� FRXUW� WKHQ�
UHDGLO\�FRQFOXGHG�WKDW�WKH�UDLOURDG�REWDLQHG�RQO\�DQ�HDVHPHQW��DQG�WKDW�
WKH�RULJLQDO�ODQGRZQHU�UHWDLQHG�WKH�ULJKWV�WR�WKH�WUHHV�DQG�PLQHUDOV�RQ�
WKH� ODQG�� �7KLV� WUHQG� WR�FRQVWUXH� VWULFWO\� WKH�DXWKRULW\�RI� UDLOURDGV� WR�
DFTXLUH� ODQG� WKURXJK� HPLQHQW� GRPDLQ� DFFHOHUDWHG� LQ� WKH� GHFDGHV�
IROORZLQJ�WKH�&LYLO�:DU��
�

Id.���

,Q�WKH�ODWH�����V�DQG�HDUO\�����V��0LVVRXUL�DQG�PRVW�RWKHU�VWDWHV�UHVSRQGHG�

WR�UDLOURDG�FRUSRUDWLRQV¶�RYHUUHDFK�DQG�SROLWLFDO�FRUUXSWLRQ�E\�DGRSWLQJ�D�VHULHV�RI�

UHIRUPV� WR� DGGUHVV� WKH� GLVSURSRUWLRQDWH� LQIOXHQFH� WKDW� ZHDOWK\� DQG� SROLWLFDOO\�

SRZHUIXOO\�UDLOURDGV�SRVVHVVHG�UHODWLYH�WR�LQGLYLGXDO�UXUDO�ODQGRZQHUV�DQG�IDUPHUV���

�
���&LWLQJ��inter alia��6LPRQ�)��%DOGZLQ��American Railroad Law���������S������,VDDF�
)��5HGILHOG����The Law of Railroads�������WK�HG���������
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6HH�(O\��Railroads & American Law��SS����������$PRQJ�WKHVH�WXUQ�RI�WKH�FHQWXU\�

UHIRUPV�ZDV�D�PRGHO�ODZ�WKDW�0LVVRXUL�DQG�RWKHU�VWDWHV�DGRSWHG���6HH�0R��/��������

S�����������������FRGLILHG�DV�0R��5HY��6WDW�������������UDLOURDG�VKDOO�KDYH�WKH�SRZHU�

³WR�WDNH�DQG�KROG�VXFK�YROXQWDU\�JUDQWV�RI�UHDO�HVWDWH�DQG�RWKHU�SURSHUW\�DV�VKDOO�EH�

PDGH� WR� LW� WR� DLG� LQ� WKH� FRQVWUXFWLRQ�� PDLQWHQDQFH� DQG� DFFRPPRGDWLRQ� RI� LWV�

UDLOURDGV��EXW�WKH�UHDO�HVWDWH�UHFHLYHG�E\�YROXQWDU\�JUDQW�VKDOO�EH�KHOG�DQG�XVHG�IRU�

WKH�SXUSRVH�RI�VXFK�JUDQW�RQO\�´����6HH�DOVR�Moore v. Missouri Friends of Wabash 

Trace Nature Trail, Inc.������6�:��G�����������0R��&W��$SS���������TXRWLQJ�DQG�

LQWHUSUHWLQJ�FRQVWLWXWLRQDO�SURYLVLRQ���

0LVVRXUL�DQG�WKH�RWKHU�VWDWHV�DGRSWHG�WKHVH�UHIRUPV�WR�VWLOO�DOORZ�UDLOURDGV�WKH�

DELOLW\� WR� H[HUFLVH� WKH� SRZHU� RI� HPLQHQW� GRPDLQ� QHFHVVDU\� WR� DFKLHYH� WKH� SXEOLF�

SXUSRVH� RI� EXLOGLQJ� DQG� RSHUDWLQJ� D� UDLOZD\� OLQH� EXW� WR� DOVR� SUHYHQW� UDLOURDG�

FRUSRUDWLRQV� IURP� DEXVLQJ� WKH� VWDWH�JUDQWHG� HPLQHQW� GRPDLQ� DXWKRULW\� WR� WKH�

GHWULPHQW� RI� ODQGRZQHUV�� � $UPHG� ZLWK� WKH� SRZHU� RI� HPLQHQW� GRPDLQ� D� UDLOURDG�

FRUSRUDWLRQ�FRXOG�HQWHU�D�IDUPHU¶V�ODQG�DQG�FRQVWUXFW�D�UDLOZD\�WKURXJK�WKH�IDUPHU¶V�

SURSHUW\�ZLWKRXW� WKH� IDUPHU¶V� FRQVHQW� DQG�ZLWKRXW� ILUVW� SD\LQJ� WKH� IDUPHU�� � 7KH�

IDUPHU¶V�RQO\�RSWLRQ�ZRXOG�EH�WR�VXH�WKH�UDLOURDG�IRU�FRPSHQVDWLRQ��EXW�OLWLJDWLRQ�LV�

FRVWO\�DQG�WDNHV�\HDUV�WR�UHVROYH���6R��FRQIURQWLQJ�WKLV�VLWXDWLRQ��PDQ\�ODQGRZQHUV�

DYRLGHG�WKH�H[SHQVH�RI�DQ�LQYHUVH�FRQGHPQDWLRQ�ODZVXLW�E\�H[HFXWLQJ�D�³YROXQWDU\�

FRQYH\DQFH´�JUDQWLQJ�WKH�UDLOURDG�D�ULJKW�RI�ZD\�HDVHPHQW�DQG�DFFHSWLQJ�ZKDWHYHU�
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FRPSHQVDWLRQ�WKH�UDLOURDG�RIIHUHG���0DQ\�UDLOURDGV�VXUYH\HG�ULJKWV�RI�ZD\�EXW�QHYHU�

DFWXDOO\�EXLOW�D�UDLOZD\�OLQH�DFURVV�WKH�ODQG��DQG�WKH�UDLOURDGV�ZRXOG�VHHN�WR�UHVHOO�

WKH� ULJKW�RI�ZD\� WR� DQRWKHU� UDLOURDG�� �7KH� SROLWLFDOO\� SRZHUIXO� UDLOURDGV� DEXVH� RI�

ODQGRZQHUV� �HVSHFLDOO\� IDUPHUV�� JDYH� ULVH� WR� WKH� *UDQJHU� PRYHPHQW�� � 6HH� (O\��

Railroads & American Law��SS����������7KH�0LVVRXUL�OHJLVODWXUH�DGRSWHG����������

DQG�0LVVRXUL�YRWHUV�DGRSWHG�D�SURYLVLRQ�RI�0LVVRXUL¶V�FRQVWLWXWLRQ��$UW��,,������WR�

DGGUHVV�DQG�UHVWUDLQ�WKHVH�DEXVHV�RI�ODQGRZQHUV�E\�UDLOURDG�FRUSRUDWLRQV���0LVVRXUL¶V�

&RQVWLWXWLRQ�SURYLGHG�WKDW�WKH�³IHH�RI�ODQG�WDNHQ�IRU�UDLOURDG�WUDFNV�ZLWKRXW�FRQVHQW�

RI�WKH�RZQHU�WKHUHRI�VKDOO�UHPDLQ�LQ�VXFK�RZQHU��VXEMHFW�WR�WKH�XVH�IRU�ZKLFK�LW�LV�

WDNHQ�´���

$V�SDUW�RI�WKLV�UHIRUP��0LVVRXUL�DQG�RWKHU�VWDWHV�OLPLWHG�WKH�LQWHUHVW�D�UDLOURDG�

FRXOG� DFTXLUH� E\� HPLQHQW� GRPDLQ� RU� E\� D� ³YROXQWDU\� FRQYH\DQFH´� D� ODQGRZQHU�

JUDQWHG�XQGHU� WKUHDW� RI� HPLQHQW�GRPDLQ�� �0LVVRXUL� OLPLWHG� WKH� LQWHUHVW� D� UDLOURDG�

FRXOG�REWDLQ�LQ�D�VWULS�RI�ODQG�DFURVV�ZKLFK�WKH�UDLOURDG�EXLOW�D�ULJKW�RI�ZD\�WR�RQO\�

WKDW�LQWHUHVW�WKH�UDLOURDG�QHHGHG�WR�DFKLHYH�LWV�FKDUWHUHG�SXEOLF�SXUSRVH�±�RSHUDWLQJ�

D�UDLOURDG�����:KHQ�D�UDLOURDG�DFWV�XQGHU�LWV�VWDWH�JUDQWHG�HPLQHQW�GRPDLQ�DXWKRULW\�

�
���02��&2167����������$UW��,,�������6HH�DOVR�02��&2167����������$UW��,������
���7KLV�LV�QRW�WR�VD\�D�UDLOURDG�FRXOG�QRW�REWDLQ�WLWOH�WR�WKH�IHH�HVWDWH�LQ�D�WUDFW�RI�ODQG�
XVHG�IRU�D�GLIIHUHQW�SXUSRVH�VXFK�DV�D�JUDLQ�HOHYDWRU��GHSRW�RU�RIILFH�EXLOGLQJ���7KH�
LPSRUWDQW�GLVWLQFWLRQ�LV�EHWZHHQ�JUDQWV�WR�D�UDLOURDG�IRU�RSHUDWLRQ�RI�D�UDLOZD\�OLQH�
DFURVV�D�QDUURZ�VWULS�RI�ODQG�DQG�D�GHHG�FRQYH\LQJ�WLWOH�WR�WKH�IHH�HVWDWH�WR�D�ODUJHU�
WUDFW�RI�ODQG�XVHG�IRU�VRPHWKLQJ�RWKHU�WKDQ�D�ULJKW�RI�ZD\����
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�RU�E\�WKUHDWHQLQJ�WR�H[HUFLVH�LWV�HPLQHQW�GRPDLQ�DXWKRULW\��WKH�UDLOURDG�FDQ�DFTXLUH�

QR� JUHDWHU� LQWHUHVW� LQ� SULYDWH� ODQG� WKDQ� WKH� UDLOURDG� FRXOG� KDYH� REWDLQHG� KDG� WKH�

UDLOURDG� IRUPDOO\� LQYRNHG� HPLQHQW� GRPDLQ� DQG� DFWXDOO\� FRQGHPQHG� WKH� RZQHU¶V�

SURSHUW\�� � ,Q� DOO� FLUFXPVWDQFHV� �ZKHWKHU� E\� FRQGHPQDWLRQ� RU� E\� YROXQWDU\�

FRQYH\DQFH�� WKH�RQO\� LQWHUHVW� WKH� UDLOURDG�QHHGHG� WR�DFTXLUH� WR�DFKLHYH� LWV�SXEOLF�

SXUSRVH�RI�RSHUDWLQJ�D�UDLOURDG�ZDV��DQG�LV��DQ�HDVHPHQW���$Q�HDVHPHQW�IRU�RSHUDWLRQ�

RI�D�UDLOZD\�DFURVV�WKH�VWULS�RI�ODQG�LV�VXIILFLHQW�IRU�WKH�UDLOURDG�WR�DFFRPSOLVK�LWV�

FKDUWHUHG�SXEOLF�SXUSRVH�RI�RSHUDWLQJ�D�UDLOURDG���7KLV�GRHV�QRW�DOORZ�WKH�UDLOURDG�WR�

VHOO� WKH� ULJKW�RI�ZD\� WR� D� QRQ�UDLOURDG� IRU� VRPH�GLIIHUHQW� SXUSRVH� VXFK� DV� SXEOLF�

UHFUHDWLRQ��

,,�� 7KH� &)&� HUUHG� E\� FUHDWLQJ� D� MXULGLFDO� XQLFRUQ�� WKH� QRWLRQ� RI� DQ�
³XQUHVWULFWHG´�HDVHPHQW�IRU�DQ\WKLQJ��

-XGJH� &DPSEHOO�6PLWK� HUUHG� ZKHQ� VKH� HPEUDFHG� WKH� QRWLRQ� RI� DQ�

³XQUHVWULFWHG´� HDVHPHQW��ZKLFK� LV� FRQWUDU\� WR� IXQGDPHQWDO� SULQFLSOHV� RI� SURSHUW\�

ODZ�� LV� FRQWUDU\� WR�0LVVRXUL� ODZ�DV�GHFODUHG�E\� WKH�0LVVRXUL�6XSUHPH�&RXUW�DQG�

IUDQNO\� D� QRQVHQVLFDO� VWDWHPHQW� FRQWUDU\� WR� SODLQ�(QJOLVK�� �$Q� ³HDVHPHQW´� LV� E\�

GHILQLWLRQ�WKH�ULJKW�WR�XVH�WKH�ODQG�RZQHG�E\�DQRWKHU�IRU�D�OLPLWHG��VSHFLILHG�SXUSRVH���

6HH�Restatement (Third) of Property: Servitudes��������6HH�DOVR�Barfield������)��G�

DW������³$Q�HDVHPHQW�LV�D�ULJKW�WR�XVH�WKH�ODQG�IRU�SDUWLFXODU�SXUSRVHV�´���LQWHUQDO�

TXRWDWLRQ�RPLWWHG����-XGJH�&DPSEHOO�6PLWK�FRQFOXGHG�WKDW�LQ������WKH�RZQHUV�RI�WKH�

IHH�HVWDWH�JUDQWHG� WKH�5RFN�,VODQG�5DLOURDG�DQ�³XQUHVWULFWHG´�HDVHPHQW� WKDW�5RFN�
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,VODQG�5DLOURDG� �RU� LWV� VXFFHVVRU�UDLOURDG�� FRXOG� VHOO� WR� D� QRQ�UDLOURDG� IRU� SXEOLF�

UHFUHDWLRQ�RU�DQ\�RWKHU�XVH�XQUHODWHG�WR�WKH�RSHUDWLRQ�RI�D�UDLOURDG���7KLV�LV�DQ�HUURU�

RI�ORJLF�DV�ZHOO�DV�ODZ���-XGJH�&DPSEHOO�6PLWK¶V�LGHD�RI�DQ�³XQUHVWULFWHG´�HDVHPHQW�

LV�OLNH�FDOOLQJ�D�KRUVH�FKHVWQXW�D�FKHVWQXW�KRUVH��

(YHU\RQH�DJUHHV�WKDW��IRU�WKH�UHOHYDQW�SRUWLRQ�RI�WKH�IRUPHU�UDLOURDG�ULJKW�RI�

ZD\��WKH�UDLOURDG¶V�LQWHUHVW�ZDV�OLPLWHG�WR�DQ�HDVHPHQW���)RU�WKHVH�VHJPHQWV�RI�WKH�

ULJKW�RI�ZD\�WKHUH�LV�QR�GHEDWH�WKDW�WKH�UDLOURDG�GLG�QRW�DFTXLUH�WLWOH�WR�WKH�IHH�HVWDWH�

LQ�WKH�VWULS�RI�ODQG�DFURVV�ZKLFK�WKH�UDLOURDG�EXLOW�LWV�UDLOZD\�OLQH���-XGJH�&DPSEHOO�

6PLWK� FRUUHFWO\� IRXQG� WKDW� WKH� GHHGV� DW� LVVXH� FRQYH\HG� RQO\� DQ� HDVHPHQW� WR� WKH�

UDLOURDG�DQG�QRW�WKH�IHH�HVWDWH���Behrens������)HG��&O��DW������³7KH�FRXUW�GRHV�QRW�

ILQG��KRZHYHU�� WKDW� WKHVH�FRQYH\DQFHV�DUH� LQ� IHH�±�0LVVRXUL� ODZ�FOHDUO\�GRHV�QRW�

DOORZ� IRU� VXFK� D� FRQFOXVLRQ� JLYHQ� WKH� QRPLQDO� FRQVLGHUDWLRQ�´��� � %XW� VKH� WKHQ�

ZURQJO\�FRQFOXGHG�WKDW�³WKH�EURDG�JUDQWLQJ�ODQJXDJH�DQG�KDEHQGXP�FODXVHV�LQ�WKH�

GHHGV� DW� LVVXH� DUH� FRQYLQFLQJ� HYLGHQFH� WKDW� WKH� JUDQWRUV� LQWHQGHG� XQUHVWULFWHG�

FRQYH\DQFHV�´� � Id.� � ,Q� HVVHQFH�� -XGJH� &DPSEHOO�6PLWK� WUDQVPRJULILHV� ZKDW� VKH�

DGPLWV�LV�DQ�HDVHPHQW�LQWR�WLWOH�WR�WKH�IHH�HVWDWH��

-XGJH� &DPSEHOO�6PLWK¶V� RSLQLRQ� LV� SUHPLVHG� XSRQ� D� IXQGDPHQWDO�

PLVXQGHUVWDQGLQJ�RI�WKH�HVVHQWLDO�QDWXUH�DQG�FKDUDFWHU�RI�DQ�HDVHPHQW���$Q�HDVHPHQW�

LV��E\�GHILQLWLRQ��³D�QRQSRVVHVVRU\�LQWHUHVW�LQ�WKH�ODQG�RI�DQRWKHU��«WKH�KROGHU�RI�DQ�

DIILUPDWLYH�HDVHPHQW�PD\�RQO\�XVH�WKH�ODQG�EXUGHQHG�E\�WKH�HDVHPHQW��WKH�KROGHU�
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PD\�QRW�RFFXS\�DQG�SRVVHVV�WKH�UHDOW\�DV�GRHV�DQ�HVWDWH�RZQHU«�´��%UXFH�	�(O\��

The Law of Easements��������³µ$Q�LQWHUHVW�VR�H[WHQVLYH�WKDW�LW�DPRXQWV�WR�DQ�HVWDWH�

LV�QRW�DQ�HDVHPHQW�¶��$V�LQGLFDWHG�LQ�WKLV�TXRWDWLRQ��DQ�HDVHPHQW�LV�DQ�LQWHUHVW�LQ�ODQG��

EXW�LV�QRW�DQ�HVWDWH�´��Id.��������TXRWLQJ�$OIUHG�)��&RQUDG��Easement Novelties�����

Cal. L. Rev.��������������������$V�WKH�6XSUHPH�&RXUW�RI�0RQWDQD�H[SODLQHG��³7KH�

LPSRUWDQW�GLVWLQFWLRQ�EHWZHHQ�DQ�HDVHPHQW�DQG�D�IHH�VLPSOH�>HVWDWH@�LV�WKDW�WKH�IRUPHU�

GHVFULEHV�WKH�ULJKW�WR�D�XVH�RI�ODQG�ZKLFK�LV�VSHFLILF�RU�UHVWULFWLYH�LQ�QDWXUH��ZKLOH�

WKH�ODWWHU�LV�WKH�JUDQW�RI�WLWOH�WR�WKH�ODQG�LWVHOI�´��Park County Rod & Gun Club v. 

Dept. of Highways������3��G�����������0RQW��������� �7KH�GHILQLQJ�IHDWXUH�RI�DQ�

HDVHPHQW�LV�WKDW�LW�LV�IRU�D�OLPLWHG�DQG�VSHFLILF�XVH�RI�WKH�ODQG���³6LQFH�DQ�HDVHPHQW�

RU�SURILW�JLYHV�RQO\�limited uses�RI�WKH�VHUYLHQW�ODQG��WKH�SHUVRQ�HQWLWOHG�WR�JHQHUDO�

SRVVHVVLRQ�PD\�PDNH� DOO� RWKHU� XVHV� WKDW� GR� QRW� XQUHDVRQDEO\� LQWHUIHUH� ZLWK� WKH�

HDVHPHQW�RU�SURILW�´��'DOH�$��:KLWPDQ��The Law of Property�������S�������HPSKDVLV�

DGGHG���

,Q�Brandt�&KLHI�-XVWLFH�5REHUWV�H[SODLQHG��

7KH� HVVHQWLDO� IHDWXUHV�RI� HDVHPHQWV� ±� LQFOXGLQJ��PRVW� LPSRUWDQW� KHUH��
ZKDW�KDSSHQV�ZKHQ�WKH\�FHDVH�WR�EH�XVHG�±�DUH�ZHOO�VHWWOHG�DV�D�PDWWHU�
RI�SURSHUW\� ODZ��«�>(@DVHPHQWV�«�PD\�EH�XQLODWHUDOO\� WHUPLQDWHG�E\�
DEDQGRQPHQW�� OHDYLQJ� WKH� VHUYLHQW� RZQHU� ZLWK� D� SRVVHVVRU\� HVWDWH�
XQHQFXPEHUHG�E\�WKH�VHUYLWXGH�´��,Q�RWKHU�ZRUGV��LI�WKH�EHQHILFLDU\�RI�

� �
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WKH�HDVHPHQW�DEDQGRQV�LW��WKH�HDVHPHQW�GLVDSSHDUV��DQG�WKH�ODQGRZQHU�
UHVXPHV�KLV�IXOO�DQG�XQHQFXPEHUHG�LQWHUHVW�LQ�WKH�ODQG����
�

����8�6��DW���������

7KH�(LJKWK�&LUFXLW�H[SODLQHG�LQ�Barfield��³>D@Q�HDVHPHQW�LV�µD�ULJKW�WR�XVH�WKH�

ODQG�IRU�SDUWLFXODU�SXUSRVHV�¶´������)��G�DW������TXRWLQJ�St. Charles County������

6�:��G�DW������DQG�Farmers Drainage Dist.������6�:��G�DW������³$Q�µHDVHPHQW¶�LV�

QRW�WKH�FRPSOHWH�RZQHUVKLS�RI�ODQG�ZLWK�WKH�ULJKW�WR�XVH�LW�IRU�DOO�ODZIXO�SXUSRVHV�

SHUSHWXDOO\�DQG� WKURXJKRXW� LWV� HQWLUH� H[WHQW��EXW� LW� LV� D� ULJKW�RQO\� WR�RQH�RU�PRUH�

SDUWLFXODU�XVHV����´�����7KH�(LJKWK�&LUFXLW�H[SODLQHG�WKDW�XQGHU�0LVVRXUL�ODZ��ZKHQ�D�

VXFFHVVRU�WR�D�UDLOURDG�XVHV�WKH�HDVHPHQW�IRU�VRPH�XVH�RWKHU�WKDQ�UDLOURDG�SXUSRVHV��

WKDW�XVH�H[FHHGV�WKH�VFRSH�RI�WKH�HDVHPHQW��

7KH� 6XSUHPH� &RXUW� RI� 0LVVRXUL«KHOG� WKDW� WKH� HDVHPHQW� GLG� QRW�
DXWKRUL]H� WKH� UDLOZD\¶V� VXFFHVVRU� WR� SHUPLW� DQ� HOHFWULF� FRPSDQ\� WR�
FRQVWUXFW�DQ�³DGGLWLRQDO�SRZHU�OLQH´�WKDW�KDG�³QR�FRQQHFWLRQ�ZKDWHYHU�
ZLWK�WKH�HOHFWULF�OLQHV�RU�SXUSRVHV�RI�WKH�VWUHHW�UDLOZD\�´���

�
���4XRWLQJ�Restatement (Third) of Property: Servitudes�����������������FRPPHQW�G��
������FRPPHQWV�D�DQG�I���6HH�DOVR�Samuel C. Johnson 1988 Trust v. Bayfield County, 
Wis.������)��G������������WK�&LU���������³WKH�WHUPLQDWLRQ�RI�DQ�HDVHPHQW�UHVWRUHV�WR�
WKH�RZQHU�RI�WKH�IHH�VLPSOH�IXOO�ULJKWV�RYHU�WKH�SDUW�RI�KLV�ODQG�IRUPHUO\�RFFXSLHG�E\�
WKH�ULJKW�RI�ZD\�FUHDWHG�E\�WKH�HDVHPHQW´�����
��� Barfield�� ���� )��G� DW� ���� �TXRWLQJ� Eureka Real Estate & Investment Co. v. 
Southern Real Estate & Financial Co.������6�:��G����������������0R���������DQG�
FLWLQJ� 'DOH� $�� :KLWPDQ�� Eminent Domain Reform in Missouri: A Legislative 
Memoir�����Mo. L. Rev.������������������DQG�Ogg v. Mediacom������6�:��G������
��������0R��&W��$SS���������FDEOH�79�FRPSDQ\¶V�LQVWDOODWLRQ�RI�ILEHU�RSWLF�FDEOHV�
QRW�DXWKRUL]HG�E\�HOHFWULF�FRRSHUDWLYH
V�SUHVFULSWLYH�HDVHPHQW���
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-XGJH�&DPSEHOO�6PLWK�FRQFOXGHG� WKDW�³LW�ZRXOG�YLRODWH� WKH�SULPDF\�RI� WKH�

JUDQWRU¶V� LQWHQW� WR� ILQG� WKDW� WKH� GHHGV� ±�ZKLFK�RWKHUZLVH� DSSHDU� WR� FRQYH\� D� IHH�

LQWHUHVW�±�VKRXOG�EH�DUWLILFLDOO\�OLPLWHG�WR�SODLQWLIIV¶�GHILQLWLRQ�RI�UDLOURDG�SXUSRVHV�

VLPSO\�EHFDXVH�0LVVRXUL�ODZ�FRQVWUXHV�FRQYH\DQFHV�IRU�QRPLQDO�FRQVLGHUDWLRQ�WR�EH�

HDVHPHQWV�>DQG�WKHUHIRUH�@�WKH�FRXUW�FRQFOXGHV�WKDW�WKH�HDVHPHQWV���DUH�EURDG�HQRXJK�

WR� HQFRPSDVV� WUDLO� XVH�´� �Behrens�� ���� )HG�� &O�� DW� ����� � -XGJH� &DPSEHOO�6PLWK�

DSSDUHQWO\�VXSSRVHG�WKDW��DV�D�PDWWHU�RI�0LVVRXUL�ODZ��XQOHVV�WKH�WH[W�RI�DQ�HDVHPHQW�

³FRQWDLQ>V@� ODQJXDJH� OLPLWLQJ� WKHLU� VFRSH�´� WKH� HDVHPHQW� KROGHU�PD\� XVH� WKH� IHH�

RZQHU¶V�ODQG�IRU�DQ\�SXUSRVH�DQG�PD\�HYHQ�VHOO�WKH�HDVHPHQW�WR�DQRWKHU�SDUW\�WR�XVH�

WKH� ODQG� IRU� D� SXUSRVH� QHYHU� FRQWHPSODWHG� ZKHQ� WKH� RULJLQDO� HDVHPHQW� ZDV�

HVWDEOLVKHG���

7KH�QRWLRQ�RI�DQ�³HDVHPHQW�IRU�DQ\WKLQJ´�LV�D�MXGLFLDO�XQLFRUQ���7KH�&)&¶V�

QRWLRQ�RI�D�³EURDG�DQG�XQOLPLWHG´�HDVHPHQW�LV�FRQWUDU\�WR�WKH�YHU\�GHILQLWLRQ�RI�DQ�

easement�� � -XGJH� &DPSEHOO�6PLWK¶V� IXQGDPHQWDO� HUURU� ZDV� WR� DFFHSW� WKH�

JRYHUQPHQW¶V�VXSSRVLWLRQ�WKDW�³EURDG�DQG�XQOLPLWHG�ODQJXDJH�RI�WKHVH�FRQYH\DQFHV´�

DOORZHG� WKH� RULJLQDO� UDLOURDG¶V� VXFFHVVRU�UDLOURDG� WR� VHOO� DQ� HDVHPHQW� RULJLQDOO\�

HVWDEOLVKHG�IRU�WKH�RSHUDWLRQ�RI�D�UDLOZD\�OLQH�WR�D�QRQ�UDLOURDG�IRU�SXEOLF�UHFUHDWLRQ���

7KLV� YLHZ� LV� HQWLUHO\� XSVLGH�GRZQ� DQG� LV� FRQWUDU\� WR�0LVVRXUL� ODZ� DQG� YLRODWHV�

IRXQGDWLRQDO�SULQFLSOHV�RI�SURSHUW\�ODZ���$Q�HDVHPHQW�LV��E\�GHILQLWLRQ��WKH�ULJKW�WR�
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XVH�WKH�IHH�RZQHU¶V�ODQG�IRU�D�specific and defined�XVH���Barfield������)��G�DW�����

�³$Q�HDVHPHQW�LV�D�ULJKW�WR�XVH�WKH�ODQG�for particular purposes�´�����

0LVVRXUL�IROORZV�WKH�FRPPRQ�ODZ�SULQFLSOH�&KLHI�-XVWLFH�5REHUWV�UHFRJQL]HG�

LQ�Brandt.��7R�ZLW���DQ�HDVHPHQW�LV��E\�GHILQLWLRQ��D�JUDQW�RI�D�ULJKW�WR�XVH�WKH�RZQHU�

RI� WKH� IHH� HVWDWH¶V� ODQG� IRU� D� VSHFLILF� SXUSRVH�� DQG�ZKHQ� WKH� HDVHPHQW�KROGHU� QR�

ORQJHU� XVHV� WKH� ODQG� IRU� WKDW� SXUSRVH�� WKH� HDVHPHQW� WHUPLQDWHV�� � 7KH� JUDQW� RI� DQ�

HDVHPHQW�LV�GHILQHG�E\�WKH�WHUPV�RI�WKH�RULJLQDO�JUDQW���6HH�Glosemeyer v. United 

States�� ��� )HG�� &O�� ����� ���� ������� �³,Q� 0LVVRXUL�� DQ� HDVHPHQW� JUDQWHG� IRU� D�

SDUWLFXODU�SXUSRVH�µWHUPLQDWHV�DV�VRRQ�DV�VXFK�SXUSRVH�FHDVHV�WR�H[LVW��LV�DEDQGRQHG��

RU�LV�UHQGHUHG�LPSRVVLEOH�RI�DFFRPSOLVKPHQW�¶´���TXRWLQJ��Ball v. Gross������6�:��G�

����������0R��&W��$SS���������Brown v. Weare������6�:��G�����������0R���������

�
���(PSKDVLV�DGGHG��LQWHUQDO�TXRWDWLRQ�RPLWWHG���6HH�DOVR�%UXFH�	�(O\��The Law of 
Easements� ������� ������ ������ �DQ� HDVHPHQW� LV� ³WKH� ULJKW� WR� XVH� RI� ODQG�ZKLFK� LV�
VSHFLILF�RU�UHVWULFWLYH�LQ�QDWXUH´���Thompson on Real Property��������D���The Law 
of Property�������S�������³7KH�µVFRSH¶�RI�DQ�HDVHPHQW�RU�SURILW�LV�ZKDW�LWV�KROGHU�
PD\�GR�ZLWK�LW��WKH�SXUSRVHV�IRU�ZKLFK�LW�PD\�EH�XVHG�´���S�������³6LQFH�DQ�HDVHPHQW�
RU�SURILW�JLYHV�RQO\�OLPLWHG�XVHV�RI�WKH�VHUYLHQW�ODQG��WKH�SHUVRQ�HQWLWOHG�WR�JHQHUDO�
SRVVHVVLRQ�PD\�PDNH� DOO� RWKHU� XVHV� WKDW� GR� QRW� XQUHDVRQDEO\� LQWHUIHUH� ZLWK� WKH�
HDVHPHQW�RU�SURILW�´�� �HPSKDVLV�DGGHG���James Kent, Commentaries on American 
Law��9RO��,,,��/HFWXUH�/,��³%\�YLUWXH�RI�VXFK�D�ULJKW�>DQ�HDVHPHQW@��WKH�SURSULHWRU�RI�
WKH�HVWDWH�FKDUJHG�LV�ERXQG�WR�SHUPLW��RU�QRW�WR�GR��FHUWDLQ�DFWV�LQ�UHODWLRQ�WR�KLV�HVWDWH�
IRU�WKH�XWLOLW\�RU�DFFRPPRGDWLRQ�RI�D�WKLUG�SHUVRQ�´���Blackstone (Jones Book II)��
&K�� �� ���� �H[SODLQLQJ� ³LQFRUSRUHDO� KHUHGLWDPHQWV´� DUH� ³JURXQGHG� RQ� D� VSHFLDO�
SHUPLVVLRQ��DV�ZKHQ�WKH�RZQHU�RI�WKH�ODQG�JUDQWV�DQRWKHU�WKH�OLEHUW\�RI�SDVVLQJ�RYHU�
KLV�JURXQGV�WR�JR�WR�FKXUFK��WR�PDUNHW��RU�WKH�OLNH���LQ�ZKLFK�FDVH�WKH�JLIW�RU�JUDQW�LV�
SDUWLFXODU«�´��� Brandt�� ���� 8�6�� DW� �������� � %\� RYHUORRNLQJ� WKLV� IXQGDPHQWDO�
FKDUDFWHU�RI�DQ�HDVHPHQW��WKH�&)&�WUDQVPRJULILHG�DQ�HDVHPHQW�LQWR�D�IHH�HVWDWH��
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%UXFH� 	� (O\�� The Law of Easements� ������ �³$Q� HDVHPHQW� FUHDWHG� WR� VHUYH� D�

SDUWLFXODU� SXUSRVH� HQGV� ZKHQ� WKH� XQGHUO\LQJ� SXUSRVH� QR� ORQJHU� H[LVWV�´�� �FLWLQJ�

Preseault II������)��G�DW���������$V�WKH�Restatement�IXUWKHU�H[SODLQV����

7KH�IDFW�WKDW�WKH�JUDQWHH�LV�D�UDLOURDG�PD\�DOVR�WHQG�WR�LQGLFDWH�WKDW�WKH�
LQVWUXPHQW� VKRXOG� EH� FRQVWUXHG� WR� FRQYH\� DQ� HDVHPHQW� RQO\�� � 7KH�
QDUURZQHVV�RI�WKH�SDUFHO��WKH�FRQVLGHUDWLRQ�SDLG��DQG�WKH�IUHTXHQF\�ZLWK�
ZKLFK�UDLOURDG�XVHV�KDYH�EHHQ�DEDQGRQHG�RIWHQ�OHDG�WR�WKH�FRQFOXVLRQ�
WKDW�WKH�JUDQWRU��DV�D�UHDVRQDEOH�SHUVRQ�GHDOLQJ�ZLWK�D�UDLOURDG��LQWHQGHG�
WR� JUDQW� QR� PRUH� WKDQ� DQ� HDVHPHQW� IRU� WKH� ULJKW� RI� ZD\�� UHWDLQLQJ�
RZQHUVKLS� RI� WKH� ODQG�� ���� 7KH� VXSHULRU� VRSKLVWLFDWLRQ� DQG� GUDIWLQJ�
RSSRUWXQLW\� RI� WKH� UDLOURDG� YLV�j�YLV� WKH� JUDQWRU� PD\� EXWWUHVV� WKLV�
FRQFOXVLRQ��
�

Restatement (Third) of Property: Servitudes ������&RPPHQW�J����
�

2Q�WKH�IDFWV�EHIRUH�WKLV�&RXUW�WKHUH�FDQ�EH�QR�GRXEW�WKDW�WKHVH�HDVHPHQWV�ZHUH�

JUDQWHG�DQG�LQWHQGHG�IRU�WKH�RSHUDWLRQ�RI�D�UDLOZD\�OLQH�DFURVV�D�VWULS�RI�ODQG���7KDW�

LV�ZKDW� WKH� WH[W� RI� WKH� FRQYH\DQFHV� VWDWH�� WKDW� LV� WKH� FRQWH[W� LQ�ZKLFK� WKH\�ZHUH�

HVWDEOLVKHG��DQG�WKDW�LV�KRZ�WKH�UDLOURDG�XVHG�WKH�VWULS�RI�ODQG�IRU�PRUH�WKDQ�RQH�

KXQGUHG�\HDUV�� �1RWKLQJ� LQ� WKH� WH[W�RI� WKHVH� HDVHPHQWV�� WKH� FRQWH[W� LQ�ZKLFK� WKH�

HDVHPHQWV�ZHUH�FUHDWHG��RU� LQ�0LVVRXUL� ODZ�VXJJHVWV� WKH�RULJLQDO� ODQGRZQHUV�DQG�

UDLOURDG�FRQWHPSODWHG�WKH�FUHDWLRQ�RI�DQ�HDVHPHQW�IRU�SXEOLF�UHFUHDWLRQ�DQG�VR�FDOOHG�

³UDLOEDQNLQJ�´��$Q�RZQHU�JUDQWLQJ�DQ�HDVHPHQW�IRU�D�VSHFLILF�SXUSRVH�GRHV�QRW�QHHG�

�
���&LWLQJ�Hartman v. J&A Development Co.������6�:��G�����������0R��&W��$SS��
�������³8VH�RI�WHUPV�VXFK�DV�µULJKW�RI�ZD\�¶�µURDG�¶�RU�µURDGZD\¶�DV�D�OLPLWDWLRQ�RQ�
WKH�XVH�RI�ODQG�LV�D�VWURQJ��DOPRVW�FRQFOXVLYH��LQGLFDWLRQ�WKDW�WKH�LQWHUHVW�FRQYH\HG�
LV� DQ� HDVHPHQW�´�� �FLWLQJ�Franck Bros., Inc. v. Rose�� ����6�:��G� ����� ���� �0R��
�������DQG�Beiser v. Hensic������6�:��G�����������0R��&W��$SS����������
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WR� VSHFLILFDOO\� H[FOXGH� DOO� RWKHU� XVHV�� � )RU� H[DPSOH�� WKH� RZQHU� RI� WKH� IHH� HVWDWH�

JUDQWLQJ�KLV�QHLJKERU�D�ULJKW�RI�ZD\�IRU�D�GULYHZD\�GRHV�QRW�QHHG�WR�VWDWH��³WKLV�LV�

DQ� HDVHPHQW� IRU� D� UHVLGHQWLDO� GULYHZD\� EXW� QRW� IRU� ILEHU�RSWLF� FDEOHV�� SXEOLF�

UHFUHDWLRQ�� HOHFWULFDO� WUDQVPLVVLRQ� OLQHV�� VHZHU� OLQHV�� RU� YHJHWDEOH� JDUGHQV�´� � $Q�

HDVHPHQW� LV� JUDQWHG� IRU� WKH� VWDWHG� SXUSRVH�� DQG� LW� LV� QRW� LQFXPEHQW� XSRQ� WKH� IHH�

RZQHU�JUDQWLQJ�WKH�HDVHPHQW�WR�H[SOLFLWO\�H[FOXGH�DOO�FRQFHLYDEOH�DOWHUQDWLYH�XVHV��

)XUWKHU�� -XGJH� &DPSEHOO�6PLWK¶V� FRQFOXVLRQ� WKDW� UDLOEDQNLQJ� DQG� SXEOLF�

UHFUHDWLRQ� DUH� XVHV� SHUPLWWHG� ZLWKLQ� WKH� VFRSH� RI� DQ� HDVHPHQW� JUDQWHG� IRU� WKH�

RSHUDWLRQ�RI�D�UDLOURDG�LV�FRQWUDU\�WR�0LVVRXUL�ODZ��WKLV�&RXUW¶V�FRQWUROOLQJ�SUHFHGHQW��

DQG�JHQHUDO�SULQFLSOHV�RI�SURSHUW\�ODZ�UHFRJQL]HG�E\�WKH�6XSUHPH�&RXUW�DQG�VWDWH�

FRXUWV�� � 6HH�Boyles v. Missouri Friends of the Wabash Trace Nature Trail�� ����

6�:��G�����������0R��&W��$SS���������³WKH�UHFUHDWLRQDO�SXUSRVHV�IRU�ZKLFK�:DEDVK�

SURSRVHV�WR�XVH�WKH�SURSHUW\�GR�QRW�IDOO�ZLWKLQ�WKH�FRPPRQO\�XQGHUVWRRG�PHDQLQJ�

RI�µUDLOURDG�SXUSRVHV¶´���Brown������6�:��G�DW���������³:KHUH�DQ�HDVHPHQW�RQO\�LV�

UHFHLYHG�E\�D�UDLOURDG�FRPSDQ\�� WKH�VDPH�UXOH�VKRXOG�DSSO\�WR�WKH�ODQGV�XVHG�IRU�

UDLOURDG�SXUSRVHV�DQG�ODWHU�DEDQGRQHG�DV�DSSOLHV�WR�D�SXEOLF�KLJKZD\«>WKDW�ZKHQ@�

D�KLJKZD\�LV�WDNHQ�ZKROO\�RII�RQH�PDQ¶V�SURSHUW\�DQG«LV�ODWHU�YDFDWHG��WKH�XVH�RI�

WKH�ODQG�JRHV�EDFN�WR�WKH�RULJLQDO�RZQHU«IUHHG�IURP�WKH�SXEOLF�XVH�RU�HDVHPHQW´����

6HH�DOVR�WKH�GHFLVLRQV�RI�RWKHU�VWDWH�VXSUHPH�FRXUWV�VXFK�DV�Lawson v. State������

3��G�������:DVK���������Pollnow v. State Dep’t of Natural Resources������1�:��G�
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���� �:LV�� �������Michigan Dep’t of Natural Resources v. Carmody-Lahti Real 

Estate, Inc.������1�:��G������0LFK���������DQG�Schnabel v. County of DuPage������

1�(��G� ���� �,OO�� ������� � 7KLV� &RXUW� FLWHG� Lawson�� Pollnow�� DQG� Schnabel� LQ�

Preseault II������)��G�DW�����������7KLV�&RXUW�OLNHZLVH�H[SODLQHG�WKDW�UDLOEDQNLQJ�

DQG� SXEOLF� UHFUHDWLRQ� DUH� QRW� XVHV� ZLWKLQ� WKH� VFRSH� RI� DQ� HDVHPHQW� JUDQWHG� IRU�

RSHUDWLRQ�RI�D�UDLOZD\�OLQH���6HH�id.�DW�������³7KH�YDJXH�QRWLRQ�WKDW�WKH�6WDWH�PD\�DW�

VRPH�WLPH� LQ� WKH�IXWXUH�UHWXUQ� WKH�SURSHUW\� WR� WKH�XVH�IRU�ZKLFK� LW�ZDV�RULJLQDOO\�

JUDQWHG�� GRHV� QRW� RYHUULGH� LWV� SUHVHQW� XVH� RI� WKDW� SURSHUW\� LQFRQVLVWHQW� ZLWK� WKH�

HDVHPHQW�� �7KDW�FRQYHUVLRQ�GHPDQGV�FRPSHQVDWLRQ�� �0RUHRYHU�� WKH�8QLWHG�6WDWHV�

IDFLOLWDWHG� WKDW� FRQYHUVLRQ� ZLWK� LWV� ODZV� DQG� UHJXODWRU\� DSSURYDO�´�� �5DGHU�� -���

FRQFXUULQJ����6HH�DOVR�Toews������)��G�DW����������³,W�DSSHDUV�EH\RQG�FDYLO�WKDW�XVH�

RI�WKHVH�HDVHPHQWV�IRU�D�UHFUHDWLRQDO�WUDLO�±�IRU�ZDONLQJ��KLNLQJ��ELNLQJ��SLFQLFNLQJ��

)ULVEHH�SOD\LQJ«��±� LV�QRW� WKH�VDPH�XVH�PDGH�E\�D�UDLOURDG´����� � ,QGHHG��XVLQJ�D�

UDLOURDG�ULJKW�RI�ZD\�IRU�SXEOLF�UHFUHDWLRQ�LQ�0LVVRXUL�LV�DQ�LOOHJDO�WUHVSDVV���6HH�0R��

�
���6HH�DOVR�Glosemeyer v. United States�����)HG��&O��������������Grantwood Village 
v. MoPac�����)��G�������WK�&LU���������Moore v. Missouri Friends of Wabash Trace 
Nature Trail, Inc.������6�:��G���������� �0R��&W��$SS�������� �³:KHQ�D� UDLOURDG�
FHDVHV� WR� XVH� IRU� UDLOURDG� SXUSRVHV� SURSHUW\� RYHU� ZKLFK� LW� KDV� DQ� HDVHPHQW�� WKH�
RULJLQDO�RZQHUV�RU�WKHLU�JUDQWHHV�WKHUHDIWHU�KROG�WKH�SURSHUW\�IUHH�IURP�WKH�EXUGHQ�RI�
WKH�HDVHPHQW«�´���Strother v. Bootheel Rail Properties, Inc.�����6�:��G������0R��
&W��$SS���������Quinn v. St. Louis-San Francisco Ry. Co.������6�:��G����������
�0R���������Schuermann Enter. Inc. v. St. Louis County������6�:��G�����������0R��
�������Bayless v. Gonz������6�:��G�����������0R��&W��$SS���������
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5HY��6WDW����������������������WUHVSDVV�DFWLRQ�OLHV�DJDLQVW�WKRVH�ZKR�LQWHUIHUH�ZLWK�

UDLOURDG�SURSHUW\�RU�EHFRPH�LQMXUHG�ZDONLQJ�RQ�WUDFNV���

,,,�� 7KH� &)&� FRPSRXQGHG� LWV� HUURU� E\� DSSO\LQJ� LWV� QRWLRQ� RI� DQ�
³XQUHVWULFWHG´�HDVHPHQW�IRU�DQ\WKLQJ�WR�WKH�7UDLOV�$FW��

�
-XGJH�&DPSEHOO�6PLWK¶V�VXSSRVLWLRQ�WKDW�WKH�³XQUHVWULFWHG´�HDVHPHQW�DOORZV�

WKH�UDLOURDG�WR�UDLOEDQN�LWV�LQWHUHVW�DQG�WKH�WUDLO�XVHU�WR�FRQYHUW�WKH�DEDQGRQHG�UDLOURDG�

HDVHPHQW�WR�SXEOLF�UHFUHDWLRQDO�XVH�PLVFRQVWUXHV�DQG�PLVDSSOLHV�WKH�7UDLOV�$FW�DQG�

LPSRUWDQW�SULQFLSOHV�DV�SURSHUW\�ODZ�DV�H[SODLQHG�E\�WKLV�&RXUW�LQ�Preseault II���,Q�

Preseault II�� -XGJH� 3ODJHU� H[SODLQHG�� ³ZH� PXVW� VHHN� WKH� DQVZHU� LQ� WUDGLWLRQDO�

XQGHUVWDQGLQJV�RI�HDVHPHQW�ODZ��UHFRJQL]LQJ�DV�ZH�PXVW�WKDW�9HUPRQW�IROORZV�DQG�

DSSOLHV�FRPPRQ�ODZ�SURSHUW\�SULQFLSOHV�´������)��G�DW�������FLWLQJ���Restatement 

of Property�������������DQG�%UXFH�	�(O\��The Law of Easements��UHY��HG��������

�����>�@��� � -XGJH� &DPSEHOO�6PLWK¶V� QRWLRQ� RI� DQ� ³XQUHVWULFWHG´� HDVHPHQW� IRU�

DQ\WKLQJ�±�FRQWUDU\�WR�IXQGDPHQWDO�SULQFLSOHV�RI�SURSHUW\�ODZ�DQG�0LVVRXUL�ODZ���±�

FRQIRXQGV�WKH�6XSUHPH�&RXUW¶V�DQG�WKLV�&RXUW¶V�7UDLOV�$FW�WDNLQJ�MXULVSUXGHQFH��

)RU�WKH�6XUIDFH�7UDQVSRUWDWLRQ�%RDUG�WR�LQYRNH�VHFWLRQ���G��RI�WKH�7UDLOV�$FW��

WKH�UDLOURDG�PXVW�ILUVW�SHWLWLRQ�WKH�%RDUG�IRU�DXWKRULW\�WR�DEDQGRQ�WKH�UDLOZD\�OLQH��

DQG�WKH�%RDUG�PXVW�ILQG�WKDW�DEDQGRQLQJ�WKH�UDLOZD\�OLQH�LV�LQ�WKH�SXEOLF�LQWHUHVW���

�
���,QGHHG��-XGJH�&DPSEHOO�6PLWK�DFNQRZOHGJHV�WKDW�KHU�GHFLVLRQ�LV�LQFRQVLVWHQW�ZLWK�
0LVVRXUL� ODZ��VWDWLQJ��³7KH�FRXUW�QRWHG� WKDW�XQGHU�0LVVRXUL� ODZ��HDVHPHQWV�PXVW�
KDYH�D�GHILQDEOH�VFRSH����´��Behrens������)HG��&O��DW������

Case: 22-1277      Document: 23     Page: 33     Filed: 03/04/2022



�

� ��

+HUH�� WKH�UDLOURDG�SHWLWLRQHG�WKH�%RDUG�IRU�DXWKRULW\� WR�DEDQGRQ�WKH�ULJKW�RI�ZD\��

DQG�WKH�%RDUG�JUDQWHG�WKH�UDLOURDG�DXWKRULW\�WR�DEDQGRQ�WKH�ULJKW�RI�ZD\���%XW�WKHQ�

WKH� WUDLO�XVHU� DVNHG� WKH� %RDUG� WR� LQYRNH� VHFWLRQ� ��G��� DQG� WKH� %RDUG� GLG� LQYRNH�

VHFWLRQ���G��ZKHQ�LW�LVVXHG�WKH�1RWLFH�RI�,QWHULP�7UDLO�8VH�RU�$EDQGRQPHQW���7KH�

%RDUG¶V� LQYRFDWLRQ� RI� VHFWLRQ� ��G�� ³GHVWUR\HG´� DQG� ³HIIHFWLYHO\� HOLPLQDWHG´� WKH�

ODQGRZQHUV¶�VWDWH�ODZ�SRVVHVVRU\�ULJKW�WR�WKHLU�ODQG�DQG�DOORZHG�WKH�UDLOURDG�WR�VHOO�

DQ�LQWHUHVW�WKH�UDLOURDG�KDG�QR�ULJKW�WR�VHOO�XQGHU�WKH�RULJLQDO�HDVHPHQWV�����8QGHU�

0LVVRXUL� ODZ� DQG� WKH� WHUPV� RI� WKH� RULJLQDO� UDLOURDG� ULJKW�RI�ZD\� HDVHPHQWV�� WKH�

RULJLQDO�HDVHPHQW�WHUPLQDWHG�ZKHQ�WKH�UDLOURDG�QR�ORQJHU�XVH�WKH�ODQG�IRU�RSHUDWLRQ�

RI�D�UDLOZD\���6HH�Brandt������8�6�����������7KH�UDLOURDG�FRXOG�QRW�WUDQVIHU�WKH�ULJKW�

RI�ZD\�HDVHPHQW�WR�D�QRQ�UDLOURDG�IRU�D�QHZ�DQG�GLIIHUHQW�XVH���6HH�East Alabama 

Ry. Co. v. Doe������8�6�������������������³7KH�JUDQW�WR�WKH�µDVVLJQV¶�RI�WKH�>UDLOURDG@�

FRUSRUDWLRQ�FDQQRW�EH�FRQVWUXHG�DV�H[WHQGLQJ�WR�DQ\�DVVLJQV�H[FHSW�RQH�ZKR�VKRXOG�

EH�WKH�DVVLJQHH�RI�LWV�IUDQFKLVH�WR�HVWDEOLVK�DQG�UXQ�D�UDLOURDG�´�����

�
���³,W� LV�VHWWOHG�ODZ�WKDW�D�)LIWK�$PHQGPHQW�WDNLQJ�RFFXUV�LQ�5DLOV�WR�7UDLOV�FDVHV�
ZKHQ� JRYHUQPHQW� DFWLRQ� destroys� VWDWH�GHILQHG� SURSHUW\� ULJKWV� E\� FRQYHUWLQJ� D�
UDLOZD\�HDVHPHQW�WR�D�UHFUHDWLRQDO�WUDLO��LI�WUDLO�XVH�LV�RXWVLGH�WKH�VFRSH�RI�WKH�RULJLQDO�
UDLOZD\�HDVHPHQW�´� �Ladd v. United States������)��G�������������)HG��&LU��������
�HPSKDVLV�DGGHG����6HH�DOVR Caldwell v. United States������)��G�������������)HG��
&LU���������³D�)LIWK�$PHQGPHQW�WDNLQJ�RFFXUV�ZKHQ��SXUVXDQW�WR�WKH�7UDLOV�$FW��VWDWH�
ODZ�UHYHUVLRQDU\�LQWHUHVWV�DUH�effectively eliminated�LQ�FRQQHFWLRQ�ZLWK�D�FRQYHUVLRQ�
RI�D�UDLOURDG�ULJKW�RI�ZD\�WR�WUDLO�XVH´���HPSKDVLV�DGGHG���
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7KH�%RDUG¶V�LQYRFDWLRQ�RI�VHFWLRQ���G��QRW�RQO\�³GHVWUR\V´�DQG�³HIIHFWLYHO\�

HOLPLQDWHV´�WKH�RZQHUV�VWDWH�ODZ�UHYHUVLRQDU\�LQWHUHVW��LW�DOVR�HQFXPEHUV�WKH�RZQHU¶V�

ODQG�ZLWK�³D�QHZ�HDVHPHQW�IRU� WKH�QHZ�XVH�´��� �6HH�Trevarton������)��G�DW������

�FLWLQJ�Preseault II������)��G�DW���������:KHQ�WKH�%RDUG�UDLOEDQNHG�WKHVH�RZQHUV¶�

ODQG��WKH�%RDUG�DVVXPHG�FRQWURO�RI�WKH�RWKHUZLVH�DEDQGRQHG�ULJKW�RI�ZD\��DQG�WKH�

%RDUG�GHVWUR\HG�WKHVH�RZQHUV¶�VWDWH�ODZ�ULJKW�WR�SRVVHVV�WKHLU�ODQG�DQG�DVVHUWHG�WKH�

IHGHUDO�JRYHUQPHQW¶V�DXWKRULW\�WR�DXWKRUL]H�any�UDLOURDG��QRW�MXVW�WKH�UDLOURDG�WKDW�

DEDQGRQHG� WKH� IRUPHU� ULJKW�RI�ZD\�� WR� FRQVWUXFW� D� QHZ� UDLOZD\� OLQH� DFURVV� WKHVH�

RZQHUV¶�ODQG�LQ�WKH�LQGHILQLWH�IXWXUH���,W�LV�WKH�federal government�WKDW�UDLOEDQNHG�WKH�

UDLOURDG�FRUULGRU��QRW�WKH�UDLOURDG���7KH�UDLOURDG�KDV�QR�IXUWKHU�LQWHUHVW�LQ�WKH�FRUULGRU�

DQG�QR�REOLJDWLRQ�WR�PDLQWDLQ�RU�SRWHQWLDOO\�SURYLGH�UDLO�VHUYLFH�RYHU�WKH�FRUULGRU���,Q�

VKRUW�� WKH�UDLOURDG�LV�JRQH�DQG�KDV�QR�IXUWKHU�LQWHUHVW� LQ�WKH�FRUULGRU�� �7KH�SDUWLHV�

XVLQJ�WKHVH�RZQHUV¶�ODQG�DUH�WKH�%RDUG��IRU�UDLOEDQNLQJ��DQG�WKH�0LVVRXUL�'15��IRU�

SXEOLF�UHFUHDWLRQ��DFWLQJ�XQGHU�WKH�%RDUG¶V�DXWKRULW\��

�
���:H�XVH�WKH�WHUP�³UHYHUVLRQDU\´�EHFDXVH�VXFK�WHUP�ZDV�XVHG�LQ�WKH�JHQHULF�VHQVH�
E\�WKH�)HGHUDO�&LUFXLW�LQ�Barclay v. United States������)��G�������)HG��&LU����������
7HFKQLFDOO\� WKLV� LV� QRW� D� ³UHYHUVLRQ´� RI� WKH� SURSHUW\�� � 7KH� ODQGRZQHUV� DQG� WKHLU�
SUHGHFHVVRUV�LQ�WLWOH�KHOG�IHH�WLWOH�WR�WKH�SURSHUW\��ZKLFK�IHH�WLWOH�KDG�EHHQ�EXUGHQHG�
E\�DQ�HDVHPHQW�IRU�RSHUDWLRQ�RI�D�UDLOURDG��8SRQ�WKH�UDLOURDG¶V�DEDQGRQPHQW�RI�WKLV�
HDVHPHQW��WKH�ODQGRZQHUV¶�IHH�EHFDPH�³XQEXUGHQHG´�E\�WKLV�HDVHPHQW����
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&21&/86,21�
�

,Q�Leo Sheep v. United States������8�6����������������������-XVWLFH�5HKQTXLVW�

ZURWH�� ³WKLV�&RXUW� KDV� WUDGLWLRQDOO\� UHFRJQL]HG� WKH� VSHFLDO� QHHG� IRU� FHUWDLQW\� DQG�

SUHGLFWDELOLW\�ZKHUH�ODQG�WLWOHV�DUH�FRQFHUQHG��DQG�ZH�DUH�XQZLOOLQJ�WR�XSVHW�VHWWOHG�

H[SHFWDWLRQV� WR� DFFRPPRGDWH� VRPH� LOO�GHILQHG� SRZHU� WR� FRQVWUXFW� SXEOLF�

WKRURXJKIDUHV�ZLWKRXW�FRPSHQVDWLRQ�´� � -XGJH�&DPSEHOO�6PLWK� IDLOHG� WR�KHHG� WKLV�

DGPRQLWLRQ��

-XGJH� &DPSEHOO�6PLWK¶V� GHFLVLRQ� LV� FRQWUDU\� WR� VHWWOHG� 0LVVRXUL� ODZ� DV�

GHFODUHG� E\� WKH� 0LVVRXUL� 6XSUHPH� &RXUW�� � -XGJH� &DPSEHOO�6PLWK¶V� GHFLVLRQ� LV�

FRQWUDU\�WR�IXQGDPHQWDO�SULQFLSOHV�RI�SURSHUW\�ODZ���$QG�-XGJH�&DPSEHOO�6PLWK¶V�

GHFLVLRQ�LV�FRQWUDU\�WR�WKH�(LJKWK�&LUFXLW¶V�GHFLVLRQ�LQ�Barfield�DQG�Trevarton���:HUH�

WKLV� &RXUW� WR� DIILUP� -XGJH� &DPSEHOO�6PLWK¶V� GHFLVLRQ�� WKLV� &RXUW� ZRXOG� IDLO� WR�

IROORZ�LWV�en banc�GHFLVLRQ�LQ�Preseault II DQG VSOLW�ZLWK�WKH�(LJKWK�&LUFXLW�DQG�WKDW�

FLUFXLW¶V�DSSOLFDWLRQ�RI�0LVVRXUL�ODZ��

8QGHU�0LVVRXUL� ODZ�� WKH�RULJLQDO� ULJKW�RI�ZD\�HDVHPHQWV�JUDQWHG� WKH�5RFN�

,VODQG�5DLOURDG�LQ�HDUO\�����V�ZHUH�OLPLWHG�WR�WKH�FRQVWUXFWLRQ�DQG�RSHUDWLRQ�RI�D�

UDLOZD\� OLQH� DFURVV� WKH� VWULS� RI� ODQG�� � 8VLQJ� WKLV� ODQG� IRU� SXEOLF� UHFUHDWLRQ� DQG�

UDLOEDQNLQJ�ZDV�QHYHU�FRQWHPSODWHG�E\��RU�ZLWKLQ�WKH�VFRSH�RI��WKH�RULJLQDO�UDLOURDG�

ULJKW�RI�ZD\�HDVHPHQWV���$FFRUGLQJO\��WKLV�&RXUW�VKRXOG�UHYHUVH�WKH�&)&¶V�GHFLVLRQ�
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DQG�UHPDQG�WKLV�FDVH�IRU�WKH�&)&�WR�FDOFXODWH�WKH�YDOXH�RI�WKH�SURSHUW\�WDNHQ�E\�WKH�

JRYHUQPHQW��

5HVSHFWIXOO\�VXEPLWWHG��

/s/ Mark F. (Thor) Hearne, II 
0$5.�)���7+25��+($51(��,,�
6WHSKHQ�6��'DYLV�
7UXH�1RUWK�/DZ��//&�
����6��+DQOH\�5RDG��6XLWH�����
6W��/RXLV��02�������
���������������
7KRU#WUXHQRUWKODZJURXS�FRP�
�

Counsel for Amicus Curiae 
� �
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&(57,),&$7(�2)�6(59,&(�
�

2Q�0DUFK� ��� ������ WKH� IRUHJRLQJ� EULHI� ZDV� HOHFWURQLFDOO\� ILOHG� XVLQJ� WKH�

&RXUW¶V�&0�(&)�6\VWHP��ZKLFK�ZLOO� VHUYH�YLD�H�PDLO�QRWLFH�RI� VXFK� ILOLQJ� WR�DOO�

FRXQVHO�UHJLVWHUHG�DV�&0�(&)�XVHUV��LQFOXGLQJ�WKH�IROORZLQJ��

7KRPDV�6��6WHZDUW�
(OL]DEHWK�0F&XOOH\�
0LFKDHO�-��6PLWK�
6WHYHQ�:DOG�
6WHZDUW�:DOG�	�0F&XOOH\��//&�
�����&HQWUDO��6XLWH����
.DQVDV�&LW\��02��������
 

Counsel for Appellants 
 

(ULND�.UDQ]�
-RKQ�6PHOW]HU�
'HSDUWPHQW�RI�-XVWLFH�
3RVW�2IILFH�%R[������
%HQ�)UDQNOLQ�6WDWLRQ�
:DVKLQJWRQ��'&�������
 

Counsel for Appellee 
�

3DSHU�FRSLHV�ZLOO�DOVR�EH�PDLOHG�WR�WKH�DERYH�SULQFLSDO�FRXQVHO�IRU�WKH�SDUWLHV�DW�WKH�

WLPH�SDSHU�FRSLHV�DUH�VHQW�WR�WKH�&RXUW���8SRQ�DFFHSWDQFH�E\�WKH�&RXUW�RI�WKH�H�ILOHG�

GRFXPHQW��VL[�SDSHU�FRSLHV�ZLOO�EH�ILOHG�ZLWK�WKH�&RXUW�ZLWKLQ�WKH�WLPH�SURYLGHG�LQ�

WKH�&RXUW¶V�UXOHV��

0DUFK��������� � � � � /s/ Mark F. (Thor) Hearne, II 
0DUN�)���7KRU��+HDUQH��,,�

� � � � � � � 7UXH�1RUWK�/DZ��//&�
�
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&(57,),&$7(�2)�&203/,$1&(�:,7+�7<3(�92/80(�
/,0,7$7,21��7<3()$&(�5(48,5(0(176�

$1'�7<3(�67</(�5(48,5(0(176�
�

7KLV�EULHI�FRPSOLHV�ZLWK� WKH� W\SH�YROXPH�OLPLWDWLRQ�RI�)HGHUDO�5XOH�RI�$SSHOODWH�
3URFHGXUH����D�����DQG����D�����%��DQG�)HGHUDO�&LUFXLW�5XOH����D��LQ�WKDW�WKH�EULHI�
FRQWDLQV�������ZRUGV��H[FOXGLQJ�WKH�SDUWV�RI�WKH�EULHI�H[HPSWHG�E\�)HGHUDO�5XOH�RI�
$SSHOODWH�3URFHGXUH����I��DQG�)HGHUDO�&LUFXLW�5XOH����E���
�
7KLV� EULHI� FRPSOLHV�ZLWK� WKH� W\SHIDFH� UHTXLUHPHQWV� RI�)HGHUDO�5XOH�RI�$SSHOODWH�
3URFHGXUH� ���D����� DQG� WKH� W\SH�VW\OH� UHTXLUHPHQWV� RI� )HGHUDO�5XOH� RI�$SSHOODWH�
3URFHGXUH����D����� LQ� WKDW� WKH�EULHI�KDV�EHHQ�SUHSDUHG� LQ�D�SURSRUWLRQDOO\� VSDFHG�
W\SHIDFH�XVLQJ�06�:RUG�9HUVLRQ�������LQ�D����SRLQW�7LPHV�1HZ�5RPDQ�IRQW��
�
0DUFK��������� �    /s/ Mark F. (Thor) Hearne, II 

0DUN�)���7KRU��+HDUQH��,,�
� � � � � � � 7UXH�1RUWK�/DZ��//&�
�
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